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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redetermnation of three affected itens notices of deficiency
in which respondent determ ned that petitioners are liable for
the follow ng additions to tax:

Additions to Tax

Year Sec. 6653(a) (1) Sec. 6653(a)(2) Sec. 6661(a)
1983 $550. 00 1 $2, 750
1984 9.35 1 ---
1985 15. 15 1 ---

150 percent of the interest due on deficiencies of
$11, 000, $187, and $303 for the 1983, 1984, and 1985
tax years, respectively.
Unl ess otherw se indicated, section references are to the
I nt ernal Revenue Code, as anended and in effect for the tax years
at issue. The issues for decision are whether petitioners are

liable for each of the additions to tax determ ned by respondent.

FI NDI NGS OF FACT
Sonme of the facts have been stipulated, and the stipul ated
facts and acconpanyi ng exhi bits are hereby incorporated by
reference into our findings. At the tinme they filed their
petition, petitioners resided in California.
M. Heller has a degree in business from UCLA.  Foll ow ng
college and the mlitary, he worked as a stockbroker for Merril

Lynch. He later worked in sales and marketing in the technol ogy
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sector for various corporations, including Control Data
Corporation, Cisco Systens, Inc., and Oracle Corporation.

Sonetinme in the early 1980s CGeorge Bell (M. Bell),
described at trial by M. Heller as a “sal esperson” and
“chartered financial analyst”,! advised M. Heller to invest in a
limted partnership called Contra Costa Joj oba Research Partners
(CCJRP), which was involved in research about and the grow ng of
j 0j oba beans. Before investing in CCJRP, M. Heller received a
prospectus relating to CCJRP. According to M. Heller, the
prospectus contai ned caveats as to the risks and tax benefits
associated wth an investnent in CCJRP. M. Heller provided the
prospectus to his certified public accountant (C.P. A ), WIIliam
M Mller (M. MIller), who infornmed M. Heller that CCIRP
“l ooked like a pretty good investnent” and that the tax witeoff
associated with an investnent in CCIRP was “limted * * *
conpared to others.” In addition, M. Heller conducted his own
i ndependent research.

On Novenber 30, 1983, petitioners acquired 10 units in CCIRP
for $27,500, or $2,750 per unit. They paid $11, 000 upon cl osing
and signed a pronissory note for the remaining $16, 500.

In 1983, 1984, and 1985, the tax years at issue, CCIRP filed

with the Internal Revenue Service and provided to petitioners

1At trial, M. Heller also described M. Bell as a
sal esperson who he believed had received a comm ssion on the
purchase by petitioners of their interest in CCIRP.



- 4 -

Schedul es K-1, Partner’s Share of Inconme, Credits, Deductions,
etc., in which CCIRP allocated to petitioners ordinary | osses of
$25, 000, $490, and $2,582, respectively. |In turn, on their 1983,
and presumably also their 1984, and 1985 joint Forns 1040, U. S

I ndi vi dual I ncone Tax Return, petitioners clainmed ordinary | osses
relating to their interest in CCJRP of $25,000, $490, and $2, 582,
respectively as deductions in conputing their taxable incone for
those years. Petitioners’ 1983 joint Federal incone tax return
was prepared by M. Mller. It appears that M. Ml ler also
prepared their 1984 and 1985 joint returns.

On May 30, 1989, respondent sent petitioners a notice of
final partnership adm nistrative adjustnment (FPAA) issued to
CCIRP for the 1983 tax year. FPAAs issued to CCIRP for the 1984
and 1985 tax years were mailed to CCIRP's Tax Matters Partner
Paul E. Vallely, on April 12, 1989. On July 13, 1989, a petition
in the nanme of CCIRP, Charles B. Toepfer, Tax Matters Part ner
was filed with the Court at docket No. 17323-89. On January 28,
1994, to settle the case at docket No. 17323-89, the tax matters
partner and respondent filed a stipulation to accept and be bound

by the result in Uah Jojoba I Research v. Conmm ssioner (U ah

Jojoba 1), a test case docketed at No. 7619-90.
The Court issued an opinion in Uah Jojoba | on January 5,
1998, in which it held that the partnership at issue was not

entitled to deduct its |osses for research and devel opnent
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expenditures. See Uah Jojoba |I Research v. Comm ssioner, T.C

Meno. 1998-6. On April 11, 2005, the Court entered a decision
agai nst CCIRP uphol ding as correct the partnership item
adj ustnents as determ ned and set forth in the FPAAs for the
1983, 1984, and 1985 tax years. That decision was not appeal ed.
On June 19, 2006, respondent issued the aforenentioned
affected itens notice of deficiency with respect to petitioners’
1983 tax year. On June 26, 2006, respondent issued petitioners
the aforenentioned affected itens notices of deficiency for their
1984 and 1985 tax years. Petitioners then filed a tinely
petition with this Court. A trial was held on May 17, 2007, in

San Francisco, California.

OPI NI ON

Addi tions to Tax Under Section 6653(a)(1) and (2)

Section 6653(a)(1l) and (2) inposes additions to tax if any
part of any underpaynent of tax is due to negligence or disregard
of rules and regulations.? For the purposes of this statute,
negligence is defined as a “‘lack of due care or failure to do

what a reasonable and ordinarily prudent person would do under

2Those additions to tax are for (1) an anobunt equal to 5
percent of the underpaynent and (2) an anobunt equal to 50 percent
of the interest payable under sec. 6601 with respect to the
portion of the underpaynent which is attributable to negligence.
Such interest runs for the period beginning on the | ast date
prescribed by |law for paynent of such underpaynent and endi ng on
the date of the assessnent of the tax. Sec. 6653 (a)(1l) and (2).
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the circunstances.’” Neely v. Commi ssioner, 85 T.C. 934, 947

(1985) (quoting Marcello v. Conm ssioner, 380 F.2d 499, 506 (5th

Cr. 1967), affg. in part and remanding in part 43 T.C. 168
(1964) and T.C. Menp. 1964-299).

The Court of Appeals for the Nnth Grcuit, to which an
appeal lies in this case absent a stipulation to the contrary,
has held that a determ nation as to negligence for purposes of
sections 6653(a) and 6661(a) in a case involving a deduction for
| oss that results froman investnent “depends upon both the
| egitimacy of the underlying investnment, and due care in the

claimng of the deduction.” Sacks v. Conm ssioner, 82 F.3d 918,

920 (9th Cr. 1996), affg. T.C. Meno. 1994-217.

Petitioners contend that they were not negligent because
they invested in CCIJRP only after receiving the i ndependent
opinion of their CP.A, to whomthey had provided the docunents
supplied to them by CCIRP. Petitioners further contend that M.
Hel l er, who had investnent expertise, did his own thorough
research before investing in CCIRP.

Respondent counters that petitioners failed to act
reasonably because, before investing in CCIRP, they did not seek
i ndependent advice as to the agricultural viability of jojoba
farmng in the southwestern United States. Although respondent
concedes that petitioners sought the advice of their CP. A, M.

MIller, respondent asserts that M. MIller was provided a
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“limted collection of information” and “reviewed it cursorily
and orally represented to [p]etitioners little nore than a
conparison to contenporary oil and gas tax shelter projects.”
Moreover, M. MIller “did not have any expertise in either

farm ng or conplex taxation matters” and “was not qualified to
give the requisite advice.” Respondent notes that, despite the
tax risks boldly identified in CCIRP s prospectus, “Petitioners
negligently failed to have the docunent revi ewed by an

i ndependent tax attorney.”

Concerning petitioners’ deduction of |osses stemm ng from
their investnment in CCIRP, respondent points out that petitioners
clainmed a $25,000 | oss on their 1983 Federal income tax return
after acquiring ten units in CCIRP on Novenmber 30, 1983, for
$11, 000 in cash and prom ssory notes for the remai ning $16, 500.
Respondent argues that “Considering the significance of the |oss
clainmed, it would have been reasonabl e and prudent for
petitioners to seek advice froman attorney trained in taxation”
before claimng those | osses on their 1983, 1984, and 1985
Federal inconme tax returns.

As expl ai ned bel ow, al though reasonabl e reliance on
pr of essi onal advice may serve as a defense to the additions to

tax for negligence, see United States v. Boyle, 469 U S. 241, 251

(1985), petitioners have not denonstrated that they acted with

due care with respect to their investnent in CCIRP and the
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resulting tax deductions clained in 1983, 1984, and 1985 for
| osses relating to that investnent.
CCIRP's underlying activity |lacked legitimcy, as we deci ded

in Uah Jojoba |I. See Utah Jojoba |I Research v. Conm ssioner,

supra (“[We hold that Utah I was not actively involved in a
trade or business and also | acked a realistic prospect of

entering a trade or business.”); see also Wl ch v. Comm ssioner,

T.C. Meno. 2002-39. Because CCIRP and the jojoba partnership at
issue in Uah Jojoba | are essentially identical, we need not
rehash in detail the |icense agreenent and the research and

devel opnent (R & D) agreenent entered into between CCIRP and U. S.
Agri Research & Devel opnment Corp (the sanme entity with which the
partnership at issue in Uah Jojoba | entered into a |icense
agreenent and an R & D agreenent). Suffice it to say that “the R
& D agreenment was designed and entered into solely to provide a
mechani smto di sguise the capital contributions of the [imted
partners as currently deducti bl e expenditures and thus reduce the

cost of their participation in the farmng venture.” Utah Jojoba

| Research v. Conm ssioner, supra. As the Court has stated in a

nunmber of other cases involving nearly identical jojoba
par t ner shi ps:

First, the principal flaw in the structure of
Blythe Il was evident fromthe face of the very
docunents included in the offering. A reading of the
R & D agreenent and |icensing agreenent, both of which
were included as part of the offering, plainly shows
that the licensing agreenent cancel ed or rendered



-9 -

ineffective the R & D agreenent because of the
concurrent execution of the two docunents. Thus, the
partnership was never engaged, either directly or
indirectly, in the conduct of any research or
experinmentation. Rather, the partnership was nerely a
passive investor seeking royalty returns pursuant to
the licensing agreenent. Any experienced attorney
capabl e of readi ng and understandi ng the subject
docunents shoul d have understood the |egal

ram fications of the |icensing agreenent canceling out
the R & D agreenent. However, petitioners never
consulted an attorney in connection with this

i nvestnment, nor does it appear that they carefully
scrutinized the offering thensel ves.

Christensen v. Conm ssioner, T.C. Menp. 2001-185; see Finazzo v.

Conmi ssioner, T.C. Menp. 2002-56; Serfustini v. Comm SssSioner,

T.C. Meno. 2001-183; Carnena v. Conmi ssioner, T.C Meno. 2001-

177; Nilsen v. Comm ssioner, T.C Meno. 2001-163.

Al t hough we do not doubt that petitioners sought sone
prof essi onal advice and that M. Heller conducted sone of his own
research before investing in CCJRP, this case resenbl es ot her
] 0j oba cases in which the Court has sustained the inposition of
an addition to tax under section 6653(a)(1) and (2). See, e.g.,

Chri stensen v. Conm ssioner, supra; Serfustini v. Conni Sssioner,

supra; Nilsen v. Commi SSioner, supra.

For exanple, Christensen v. Conm ssioner, supra, involved

t axpayers who had obtained the advice of their C P.A Dbefore
investing in a jojoba partnership. In sustaining the inposition
of an addition to tax under section 6653(a)(1) and (2), the Court

not ed, anong other things, that the CP.A “did not provide
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petitioners with a witten opinion about the investnent.” 1d.
Mor eover, the Court observed that the record | acked evi dence
denonstrating that the C P. A “conducted any i ndependent
i nvestigation to determ ne whether the specific research and
devel opnent proposed to be conducted by or on behalf of the
partnership woul d have qualified for deductions under section
174.” 1d.

As was the case in Christensen, petitioners’ C P. A,

M. Mller, did not testify at trial.® Nor did he provide
petitioners with a witten opinion concerning their investnent in
CCIRP. As a consequence, the specific nature of his advice to
petitioners is unclear. At trial, M. Heller provided a vague
description regarding the advice offered by M. Mller.
According to M. Heller, M. Mller
said, well, fromhis professional opinion, it

| ooked |i ke a pretty good investnent, it |ooked |ike

the econom cs were there, the denmand for the product

was there, and | renmenber himsaying to the effect, as

alimted witeoff in this programconpared to others

so it looked |ike a very conservative programto go

into. And he would recommend that | go into that

programitself.

M. Heller’'s vague testinony concerning M. MIller’s advice
is insufficient to support petitioners’ reasonable-reliance

argunment. This is a highly factual inquiry, and the dearth of

3The Christensens’ C P.A was deceased. It is unknown why
M. MIller did not testify at trial.
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evidence in the record | eads us to conclude that petitioners’

argunents are unpersuasive. See Bass v. Conm ssioner, T.C Meno.

2007-361 (“[T] he determ nation of negligence is highly
factual .”).*

The fact that M. Heller conducted his own research before
investing in CCIRP does not alter our opinion. At trial, he
testified that he invested in CCIRP because he | earned of
j 0ojoba’s many uses and because he believed that there was great
demand for jojoba. However, he was al so aware that there was
some tax benefit associated with his investnment. This is no
different than the aforenenti oned cases in which the Court found
that the taxpayers “acted on their enthusiasmfor the potenti al
uses of jojoba and acted with know edge of the tax benefits of

maki ng the investnent.” N lsen v. Conm ssioner, supra.

Nor does the fact that M. MIler prepared petitioners’
1983, 1984, and 1985 joint Federal incone tax returns shield them
fromliability for the section 6653(a)(1) and (2) additions to
tax. Aside fromM. Heller's self-serving testinony, there is no

evidence in the record as to the specific nature of M. Mller’s

“A guiding principle is that simlarly situated taxpayers
should be treated simlarly. See Hassebrock v. Conmm ssioner,
T.C. Meno. 1983-255 n.3 (“Although we are required to decide this
case on its own facts, we nust also see that simlarly situated
taxpayers are treated the sane way.”). Petitioners’ reasonable-
reliance defense does not differ materially fromthose of the
t axpayers found to be unavailing in the aforenmenti oned cases.

See supra pp. 9-10.
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advice. Owing to a lack of evidence offered by petitioners, the
Court is not convinced that a fully informed conpetent tax
prof essi onal ever advised themregarding the propriety of their
clai med 1983, 1984, and 1985 CCIJRP-rel ated deductions of $25, 000,
$490, and $2,582, respectively. That is particularly troubl esone
in this case considering that petitioners invested $11,000 in
CCIRP in 1983 and that sane year clainmed a $25, 000 deduction for
a loss relating to that investnent.® Under the circunstances,
petitioners acted with a lack of due care in claimng as
deductions on their 1983, 1984, and 1985 joint Federal incone tax
returns ordinary | osses of $25,000, $490, and $2, 582,
respectively, relating to their interest in CCJRP. Consequently,
petitioners are liable for the section 6653(a)(1) and (2)

additions to tax.S®

SAl t hough petitioners also signed a prom ssory note for
$16, 500, there is no evidence in the record as to whether they
ever nmade paynents on that note.

W& note that this case is distinguishable from Kantor v.
Comm ssi oner, 998 F.2d 1514 (9th Cr. 1993), affg. in part and
revg. in part T.C. Meno. 1990-380, in which the Court of Appeals
for the Ninth Crcuit reversed this Court’s affirmance of the
inposition of a sec. 6653(a) addition to tax on the basis that
t he experience and invol venent of the general partner and the
| ack of warning signs could reasonably have led investors to
believe that they were entitled to deductions in light of the
undevel oped state of the |law regarding sec. 174. The Court of
Appeal s expl ained that the Suprene Court's decision in Show v.
Conmm ssi oner, 416 U.S. 500 (1974), left unclear the extent to
whi ch research nust be “in connection with” a trade or business
for purposes of qualifying for an i mredi ate deducti on under sec.
174. See, e.g., Nlsen v. Comm ssioner, T.C. Menp. 2001-163.

(continued. . .)
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1. Addition to Tax Under Section 6661(a) for Petitioners’' 1983

Tax Year

Section 6661(a) provides for an addition to tax of 25
percent of the anobunt of any underpaynent attributable to a
substantial understatement.’ There is a “substanti al
understatenent” of incone tax for any tax year where the anount
of the understatenent exceeds the greater of (1) 10 percent of
the tax required to be shown on the return for the taxable year
or (2) $5,000. Sec. 6661(b)(1)(A). However, the anount of the
understatenent is reduced to the extent attributable to an item
(1) for which there is or was substantial authority for the
t axpayer’s treatment thereof, or (2) with respect to which the
rel evant facts were adequately disclosed on the taxpayer’s return

or an attached statenment. See sec. 6661(b)(2)(B).?

5C...continued)
Unli ke the partnership in Kantor, CCIRP was neither engaged in a
trade or business nor conducting research and devel opnent, either
directly or indirectly. See Utah Jojoba | Research v.
Comm ssioner, T.C Meno. 1998-6.

I'n 1983, sec. 6661(a) provided for a 10-percent addition to
tax. The anobunt of the sec. 6661(a) addition to tax was |ater
increased to 25 percent for additions to tax assessed after Cct.
21, 1986. Omi bus Budget Reconciliation Act of 1986, Pub. L
99-509, sec. 8002, 100 Stat. 1951. The retroactive increase of
t he amount of the penalty from 10 percent to 25 percent does not
violate petitioners’ constitutional rights to equal protection or
due process. See Licari v. Comm ssioner, 946 F.2d 690, 692-695
(9th Cr. 1991), affg. T.C. Meno. 1990-4.

8Where the understatenent at issue is attributable to a tax
shel ter, adequate disclosure is inconsequential; and, in addition
(continued. . .)
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In a very short section of their brief, petitioners state
W t hout supporting argunent that they are not liable for the
section 6661 addition to tax. Respondent contends that
petitioners’ underpaynent of tax for 1983 was the result of a
substantial understatenent of tax for that year. Respondent
further contends that petitioners have “provided no authority to
ei ther substantiate their claimnor outweigh the authority
presented.” W agree with respondent that petitioners are |liable
for the section 6661(a) addition to tax.

Petitioners do not argue that they had substantial authority
for claimng the | oss on their 1983 Federal incone tax return,
and they have not denonstrated that they adequately disclosed the
facts relevant to their investnent in CCIRP on their 1983 tax
return or on an attached statenent.

Rev. Proc. 83-21, 1983-1 C. B. 680, applicable to tax returns
filed in 1983, lists information which is deemed sufficient
di scl osure with respect to certain itens, none of which is
involved in this case. Notw thstanding the inapplicability of

Rev. Proc. 83-21, supra, a taxpayer nay make adequate disclosure

8. ..continued)
to substantial authority, the taxpayer nust denonstrate a
reasonabl e belief that the tax treatnent clainmed was nore |ikely
than not proper. Sec. 6661(b)(2)(C. Because the result would
be the sane in this case whether or not we |abel CCIRP a tax
shelter, we will analyze petitioners’ entitlenent to a reduction
of the sec. 6661(a) addition to tax as though CCIRP were not a
tax shelter.
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if the taxpayer provides sufficient information on the return to
enabl e the Commi ssioner to identify the potential controversy

i nvol ved. See Schirmer v. Conmissioner, 89 T.C 277, 285-286

(1987). However, “Merely claimng the | oss, w thout further
expl anation,” as petitioners did, is insufficient to alert
respondent to the controversial nature of the clainmed partnership

| 0ss. Robnett v. Conmi ssioner, T.C Meno. 2001-17. In addition,

petitioners did not attach any statenent to their 1983 return.
As a result, the Court sustains the inposition of a section
6661(a) addition to tax.

[11. Anti-Stacki ng Argunent

On brief, citing section 1.6662-1(c), Income Tax Regs.,
petitioners argue that “respondent applied the penalty interest
provi si on under section 6621(c)(3) and then agai n under
6653(a)(2) for the same understatenent” and that “[T]he anti-
stacki ng regul ations were promulgated to end this result.”® That
argunent |acks nerit.

The anti-stacking provision referred to by petitioners
pertains to accuracy-related penalties inposed under section
6662, which is effective only wwth respect to tax returns due
after Decenber 31, 1989. Omibus Budget Reconciliation Act of

1989, Pub. L. 101-239, sec. 7721, 103 Stat. 2395. The additions

°The anti-stacking rule is actually contained in sec.
1.6662-2(c), Inconme Tax Regs.
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to tax at issue in this case were not inposed pursuant to section
6662 and relate to petitioners’ 1983, 1984, and 1985 j oi nt
Federal inconme tax returns, which were due to be filed | ong
before section 6662 took effect. Sinply stated, the regulation
cited by petitioners is inapplicable here.

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




